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DOCUMENTARY SANCTITY IN CONTRACT OF CARRIAGE BY SEA (WITH 
SPECIAL REFERENCE TO THE BILLS OF LADING):  OVERVIEW OF MALAYSIAN 
POSITION 
Abstrak 
Kesucian dokumen adalah suatu norma di mana ianya merupakan tulang belakang di dalam 
transaksi perdagangan antarabangsa, khususnya, apabila ia melibatkan  kontrak pengangkutan 
melalui laut. Di bawah norma ini, pedagang boleh bergantung secara konklusif terhadap 
kenyataan-kenyataan yang terkandung  di dalam bil muatan, memandangkan bil muatan adalah 
merupakan sebahagian daripada dokumen pelayaran yang terpenting di dalam pengangkutan 
laut. Oleh itu, bil muatan yang mewakili barangan di dalam tangan penerima atau pengendos 
adalah merupakan bukti konklusif terhadap “master” atau sesiapa sahaja yang menandatangani 
bil tersebut, bahawa barangan telah di muatkan ke dalam kapal, sungguhpun pada hakikatnya 
barangan tersebut tidak di muatkan ke dalam kapal. Namun begitu, keputusan kes Grant v 
Norway di bawah kaedah common law seolah-olah telah mematahkan tujuan penggunaan bil 
muatan serta menyempitkan konsep kesucian bil muatan. Memandangkan Malaysia mewarisi 
prinsip common law daripada penjajah, kertas ini bertujuan untuk meneliti sejauh manakah 
mahkamah-mahkamah di Malaysia bersedia untuk mendokong konsep kesucian dokumen di 
dalam kes-kes salahnyataan secara frod yang melibatkan  salahnyataan berkenaan kuantiti 
barangan di dalam bil muatan? Kertas ini juga bertujuan untuk mengkaji sama ada kaedah-
kaedah (metod) pelindungan yang telah diaplikasikan oleh hakim- hakim Inggeris dan 
komonwealth terhadap pemegang bil muatan akan menjadi sebagai suatu aliran yang akan 
mempengaruhi mahkamah tempatan?   
 
Katakunci: pengangkutan barangan melalui laut, bil muatan, kesucian dokumen, 
salahnyataan secara frod, undang-undang perkapalan. 
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Documentary sanctity is the norm; the backbone of the international sale transactions 
particularly when it involves contract of carriage by sea. Under this norm, the trader is able to 
rely on the statements in the bill of lading as conclusive since the bill of lading is regarded as an 
essential part of shipping documents where sea carriage is envisaged. Hence, the bill of lading 
in the hands of   the consignee or endorsee representing goods to have been shipped on board a 
vessel shall be conclusive evidence of such shipment as against the master or other person 
signing it, regardless of the fact that the goods  may not have been shipped on board.  However, 
the decision in the common law rule in Grant v Norway seems to defeat the object of a bill of 
lading and effectively derogates the sanctity of the bill of lading.  Since Malaysia inherited the 
common law principle from the colonial, this paper seeks to examine to what extent the courts in 
Malaysia would be willing to uphold the sanctity of documents in cases of fraudulent 
misstatements as to quantity of goods in the bills of lading? Whether the diverse methods by 
which the English and other commonwealth judges have conferred protection on the holder of 
the bills of lading be seen as strands that may influence the local court? 
 
KEYWORDS: carriage of goods by sea, bills of lading, documentary sanctity, fraudulent 
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1.0 INTRODUCTION 
As far back as in the 1960s, Malaysia had already progressed to become a successful trading 
nation, exporting raw materials, forest, agricultural and manufactured products as well as 
importing manufactured goods. Back then, the shipment of exports and imports was mainly 
handled by foreign shipping lines, resulting in large sums of money in the form of freight costs 
being drained out of the country.  
Today, it is the government’s principal intention that every effort should be made to encourage 
Malaysian exports and imports be handled through Malaysian ports. Therefore, in helping 
Malaysia to achieve the status of a maritime nation and to meet the challenges of the 21st century 
in international sea trade, Malaysia has invested large amount of money to enhance its shipping 
fleet. This includes the drastic development of infrastructure, such as the development of modern 
ports which facilitate efficient container holding and the regulation of shipping matters to 
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support the shipping industry. Statistics illustrates that at the end of 1998, the Maritime 
Department recorded 3,001 Malaysian registered vessels compared to 433 vessels in 1982, 
reflecting the impressive economic growth enjoyed by the country in the last decade.1 The 
present continuing growth in this sector is evident as illustrated in Table 1 below which indicates 
the ships registered in the five ports of Malaysia in the year 2008.2 
TABLE 1: Ships registered in 2008 










Therefore, it would not be an exaggeration to say that carriage of goods by sea plays a pivotal 
role in the economic prosperity of Malaysia.   
Against this background, the present paper serves to examine the sanctity of shipping documents, 
particularly bill of lading, in contract of carriage of goods by sea. Since there have been some 
major development of law which are parallel with development of trade involving this issue 
under common law system, it would be of interest to examine to what extent the courts in 
Malaysia would be willing to uphold the sanctity of documents in cases of fraudulent 
misstatements as to quantity of goods in the bills of lading? Whether the diverse methods by 
which the English and other commonwealth judges have conferred protection on the holder of 
the bills of lading be seen as strands that may influence the local court? 
2.0 CONTRACT OF CARRIAGE OF GOODS BY SEA 
In United Kingdom, contract of carriage of goods by sea is governed by Carriage of Goods by 
Sea Act 1971 (COGSA 1971) and Carriage of Goods by Sea Act 1992 (COGSA 1992), Hague 
Rules 1924, Hague-Visby Rules 1968 and Hamburg Rules 1992. Generally, a contract of 
carriage of goods by sea is defined as a contract whereby the carrier undertakes to carry goods by 
sea from one port to another in consideration of payment of freight3. The ship owner is the 
carrier, and the exporter, the other party to the contract of carriage is referred to as a shipper.  
                                                            
1 Jeremy M Joseph, Journal of Ship Registration and Ship Mortgages in Malaysia  
2 Retrieved March, 31 2010 from http://www.marine.gov.my 
3 Definition in UK Carriage of Goods by Sea Act 1971, but has been confined to only contract of carriage by bill of 




There are two types of contract of carriage by sea; contract contained in charterparties and 
contract evidenced by bills of lading. The shipper has to decide whether the nature and quantity 
of the goods to be exported warrants the charter of a complete ship or form only part of the 
intended cargo of the ship.  
Charterparties are mainly governed by the rules of common law. The principle of liberty of 
contracting applies. Thus, at common law while there is some judicial intervention to ensure that 
some fair play is maintained, the law leans in favour of contractual freedom. Parties are entrusted 
with substantial degree of liberty in delineating their duties and rights, and the exclusion of 
liabilities. In other word, the sanctity of contract is normally upheld.  
Contracts of carriage evidenced by bills of lading, on the other hand, are to a large measure 
regulated by statute law, in particular by Carriage of Goods by Sea Act 1971. This Act qualifies 
the contractual liberty of the parties and especially restraints the ship owner from introducing 
exemptions from his liability beyond those admitted by the Rules relating to Bills of Lading. The 
Hague-Visby Rules is appended to the Carriage of Goods by Sea Act 1971.  
Under the Malaysian position, contract of carriage of goods by sea is governed by Carriage of 
Goods by Sea Act, 1950 (COGSA 1950). The Act was enacted according to common law by 
virtue of section 5(1) of the Civil Law Act 1956. COGSA 1950 adopted the Hague Rules 1924 as 
its schedule and has never been amended although the UK Carriage of Goods by Sea Act 1971 
has undergone major development since Brussels Protocol of 1968 until current legislation of 
Carriage of Goods by Sea Act 1992. The content of the Malaysian COGSA 1950, on the other 
hand, remained intact until it was later revised in 1994 whereby very minor changes to the 
wordings were made. 
2.1 CARRIGE COVERED BY BILLS OF LADING.  
Documentation is the essential aspects in the conduct of international sea trade. A contract of 
carriage by sea is composed of various types of shipping documents such as commercial 
invoices, transport documents, packing lists, origin certificates, customs documents, insurance 
documentation, bills of lading, and etc. Unfortunately, about 40 percent of all maritime fraud 
involved is of documentary fraud.4 Amongst them, bill of lading stands to be the most ordinary 
shipping document that is very prone to being used in documentary fraud due to its major 
characteristics as being a “document of title” and its vital function in the documentary credits 
system of payments for international trade. 
The essence of a bill of lading can be gathered from the many functions it assumes depending on 
whether the bill of lading holder is the shipper, consignee, or endorsee. By mercantile custom, 
the bill of lading possesses three functions. The bill of lading is customarily regarded: 
                                                            




- as receipts  for the goods shipped or received 
- as evidence of contract of carriage and, 
- as a document of title. 5 
As a receipt, bill of lading provides the information regarding the quantity of goods received, the 
condition of the goods received and leading marks. These representations play different 
evidentiary weights according to holder of the bill as well as the law applicable to it.  
Bill of lading also acts as evidence of contract of carriage, as the contract of carriage between 
shipper and carrier is generally concluded prior to the issuance of bill of lading. The parties are 
free to vary and amend the contract as they so desire. However, once the bill of lading has been 
transferred or indorsed to a third party, the bill of lading in the third party’s hand is the contract 
of carriage. The third party may rely on it as the contract of carriage per se and any variation of 
the contract between shipper and carrier could and should not bind him who does not have notice 
of the variation. 
One of the principal purposes of the bill of lading is also to enable the person entitled to the 
goods represented by the bill to dispose of the goods while they are in transit. Thus, the bill of 
lading also acts as a document of title. It became customary amongst merchants to treat the bill 
of lading as a symbol for the goods. In other words, possession of the bill is deemed to be 
possession of the goods and the transfer of the bill has normally the same effect as the delivery of 
the goods.  
3.0 SANCTITY OF SHIPPING DOCUMENTS IN CASES OF FRAUDULENT 
STATEMENTS IN BILL OF LADING. 
 
Documentary sanctity is the backbone of the international sale transactions particularly when it 
involves contract of carriage by sea. Under this norm, the trader is able to rely on the statements 
in the bill of lading as conclusive since the bill of lading is regarded as an essential part of 
shipping documents where sea carriage is envisaged. However, there are instances where the 
holders of the bill of lading were unable to rely on the statements as conclusive evidence of 
shipment, particularly where they involved documentary fraud.  
Generally, fraudulent misrepresentation can be defined as a false statement where party making 
the statement is aware that it is false or disregards the possibility of it beings false. The party 
making the statement does so to induce another party to enter into a contract and the other party 
enters the contract as a result of the statement and consequently suffers loss. Although fraudulent 
misstatement in bill of lading can vary from statements as to the apparent order and condition of 
the goods, mistaken marking, antedated bill of lading, forgery, piracy and etc, this paper only 
                                                            




covers the situation involving statements as to of quantity of the goods where the goods do not 
exist, or the quantity of the goods loaded is far less than the quantity prescribed.  
3.1 STATEMENTS AS TO QUANTITY OF GOODS IN BILL OF LADING: UNITED 
KINGDOM POSITION 
Under Article III (4)6, the carrier has no duty to make statements in the bill of lading that he does 
not believe or could not ascertain. However, if he does issue a bill of lading, with such 
statements, they are to be regarded as prima facie evidence of the receipt of the carrier of the 
goods as therein described in the bill. In other words, common law regards a statement 
specifying the quantity received in a bill of lading as prima facie evidence of the quantity 
shipped against the ship owner. Therefore, where no goods have been shipped, or bill of lading 
overstates the quantity of goods shipped; the ship owner is not estopped from adducing evidence 
to show that the goods received for shipment were in fact not shipped. And where it could be 
established that the goods were not in fact shipped, the ship owner under common law escapes 
liability even against a bona fide transferee of the bill for value. This rule has been laid down in 
the well-known case of Grant v Norway7. 
In Grant v Norway8, the master of the ship had signed a bill of lading which stated that 12 bales 
of silk had been shipped. The cargo was in fact had not been loaded. The court held that the 
master had no authority to sign bills of lading for goods that had not been loaded on board the 
ship, and thus, the buyer (endorsee) had no remedy once the carrier had established that the cargo 
had not been loaded. Therefore, at common law, a ship owner will not be bound by a statement 
issued in a bill of lading where no goods have been shipped, nor one which overstates the 
quantity of goods shipped. 
It is pertinent to note that the verdict of Jervis C.J. in this case has thus, effectively derogates the 
sanctity of the bill of lading. Hence, every person dealing with an assumed agent (master of the 
ship) is bound at his peril to ascertain the nature and extent of the agent’s authority. Such person 
must be able to trace the authority on which he relies back to some word or deed of the principal 
(ship owner). A principal (ship owner) is not bound by his agent’s contracts unless they are made 
on his behalf and by his authority. This is extremely unfortunate for a consignee or endorsee who 
relies on the statements in the bills of lading (i.e. the sanctity of the document); necessitating the 
consignee or endorsee to make enquiries as to the veracity of the statements in the bill of lading 
as to quantity of the goods. Furthermore, under privity of contract, the consignee or endorsee of a 
bill of lading would be prevented from suing the carrier (ship owner) on the bill of lading, since 
the parties to the bill of lading would be the shipper and the carrier.  
                                                            
6 UK COGSA 1971; Malaysian COGSA 1950, Article III, rule 4, First Schedule. 




This case, however, creates inequity to the party relying on the bill of lading especially the 
purchaser or the bank and defeating the purpose of a bill of lading in international trade. As a 
result, the inequity caused by Grant v Norway9, was rectified to some extent by section 3 of the 
Bills of Lading 1855 Act (1855 Act) to retrieve the confidence of traders to rely on the 
statement in the bill of lading as conclusive. The aforesaid section reads as follow: 
  “every bill of lading in the hands of a consignee or endorsee for valuable 
consideration representing goods to have been shipped on board a vessel shall be 
conclusive evidence of such shipment as against the master or other person 
signing the same, notwithstanding that such or some part thereof may not have 
been so shipped, unless such holder of the bill of lading shall have had actual 
notice at the time of receiving the same that the goods had not in fact been laden 
on board”.  
The effect of this section, however, is extremely limited.  It only raises an estoppel where the 
holder has an independent cause of action against the master or any person signing the bill, and 
does not create a cause of action in favour of the party holding a bill. Moreover, section 3 
specifically refers to the statement as conclusive evidence of shipment only against the master 
and does not extent to the ship owner.  
The insufficient protection in the above section is now rectified by section 4 of the Carriage of 
Goods by Sea Act 1992 as it reads: 
“statement in bills of lading representing the goods to have been shipped on 
board a vessel, or received for shipment on board a vessel signed by the master of 
the vessel or by a person who has express, implied or apparent authority of the 
carrier to sign the bills of lading will, in the hands of the lawful holder of the bill 
of lading, be regarded as conclusive evidence against the carrier of the shipment 
of the goods, or the receipt of the goods for shipment”. 
This section has overcome the issue of the liability of the ship owner. It was enacted on the basis 
that the master has actual authority to sign bills representing the goods to have been shipped, or 
as received for shipment, on board a vessel. Thus, if the master issues a bill which stated that 
goods have been shipped whereas they were never loaded, it is clear that the master has acted 
within his apparent authority. The ship owner will by no means, be liable for misstatements in 
the bill according to general principles of agency law. As in The Nea Tyhi10, Sheen J, said: 
“…the charterer’s agent had ostensible authority to sign bills of lading on behalf 
of the master. Accordingly that signature binds the ship owners as principals to 
the contract contained in or evidenced by the bills of lading.” 
                                                            
9 [1851] 10 C.B 665. 
10 [1982] 1 Lloyd’s Rep. 606 at 611. 
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Obviously, the Latin rule Qui facit per alium, facit per se11 will come into operation. Principle of 
agency is applicable upon the relationship between the master and ship owner.  The master is 
now having apparent authority to knowingly sign a bill containing a misstatement, he is deemed 
to be acted within his course of employment, and would give rise to principle of estoppels, 
preventing the principal from asserting that he is not bound by the contract.  
In addition, the apparent authority is coextensive with vicarious liability. If the master commits a 
tort, he is always liable. The ship owner, nonetheless, can be vicariously liable to the torts of the 
master as long as he is acting within his course of employment. 
3.2 STATEMENTS AS TO QUANTITY OF GOODS IN BILL OF LADING: 
MALAYSIAN POSITION 
As seen above, there have been some major developments of law which are parallel with 
development of trade involving this issue in English law. The English Carriage of Goods by Sea 
Act 1992 (COGSA 1992) has repealed the Bill of Lading Act 1855. The statutory rule under 
section 4 of COGSA 1992 provides that, any misstatement in bills of lading as to quantity of 
goods, whether made through the fraud of the master or of a third party, will by no means always 
give rise to an action against the ship owner, by the lawful holder of the bill of lading.  
In comparison, Malaysian contract of carriage of goods by sea is governed by Carriage of Goods 
by Sea Act, 1950 (COGSA 1950) which incorporates the Hague Rules 1924 as its schedule. As 
mentioned earlier, the Act was enacted according to common law by virtue of section 5(1) of the 
Civil Law Act 1956. Therefore, Malaysia inherited not only the rule laid down in Grant v 
Norway12, but also section 3 of the Bills of Lading Act 1855. This common law rule is applied 
locally in Malaysia in Playing Cards (Malaysia) Sdn. Bhd. v.  China Mutual Navigation Co 
Ltd.13  
In Playing Cards (Malaysia) Sdn. Bhd. v  China Mutual Navigation Co Ltd.14, the appellant, a 
manufacturer of playing cards, ordered paper board from a company in New York which 
arranged for shipment of the goods for consignment to the appellant in Penang on the 
respondent’s ship the SS Priam. The ship was scheduled to arrive in Penang on the 25 December 
1973, but the goods were not loaded on that ship. Instead the paperboards were loaded on 
another ship belonging to the respondent’s liner and arrived in Penang on 13 June 1974. The 
goods were duly delivered to the appellant on 28 June 1974. The appellant claimed for late 
delivery as they had suffered losses because of it. The High Court held that since the carrier 
(respondent) had discharged the burden of proving that the goods were never in fact shipped on 
board the SS Priam, the carrier was absolved from its liability.  
                                                            
11 Meaning: He who does a thing through another does it himself. 
12 [1851] 10 C.B 665. 




Consequently, as long as there is misstatement in bills of lading as to the quantity shipped or 
received, whether fraudulent or not, issued by the master, ship owner will not be bound by the 
statement. Once the ship owner is able to prove that the whole of or some part of the goods were 
in fact not shipped, he is, to that extent, relieved from the obligation which would otherwise 
attach to him under the bill of lading, even in a question with an onerous holder, which made no 
difference to the common law. 
Although in United Kingdom, the position had been altered by legislation, it seems the position 
in Malaysia remained the same until a recent case of Trengganu Forest Products Sdn. Bhd v  
Cosco Container Lines Company Ltd & Anor.15. This case has, to some extent, overruled the 
limitations in Grant v Norway16. In Trengganu Forest Products Sdn. Bhd. case, Ramly Ali J 
observed the judgment by pursuing the authority in UK Carriage of Goods by Sea Act 1992. The 
case was held in favour of the lawful holder of bill of lading against the ship owner. In this case, 
the court held that it would be a fraud in the master to sign such a bill of lading where he had not 
received goods on board; and the consignee was entitled to his action against the shipowner for 
the fraud.  
4.0 CONCLUSION AND SUGGESTIONS 
In summary, from the foregoing analysis it seems that the United Kingdom has been well-
developed to some extent of removing the application of the common law rule in Grant v 
Norway17. The rule in Grant v Norway18 has obviously defeated the object of a bill of lading and 
effectively derogates the sanctity of the document which is the backbone of the international sale 
transaction. This has alerted the governments and multinational corporations of the inherent risks 
involved in international operations. Consequently, section 4 of the Carriage of Goods by Sea 
Act 1992 was enforced to remedy the unfortunate state of affairs. The law has now changed to 
increase the liability of ship owners. Ship owner is now contracting directly with each holder 
than transferring over and over the shipper’s contract. 
As far as Malaysia is concerned, Malaysian COGSA 1950 adopted the out-dated Hague Rules 
1924 as its schedule. Although the UK COGSA 1971 has undergone major development since 
Brussels Protocol of 1968 until current legislation of COGSA 1992, the content of the Malaysian 
COGSA 1950, on the other hand, remained intact. Malaysia does not have the equivalent 
provision of section 4 of the UK COGSA 1992 and the Bill of Lading Act 1855 is still applicable 
in Malaysia although it has been repealed under English law.   
Thus, it is submitted here that it would be in the best interest of Malaysia to have some reforms 
to our COGSA 1950 since the Hague Rules has undergone further development to Hague-Visby 
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16 Ibid. 




Rules and Hamburg Rules, which can be considered as reforms to the Rules itself. It is now time 
to adopt a new COGSA which has a similar provision to section 4 of the UK COGSA 1992 in 
order to protect the rights of the lawful holder of the bill of lading. The new COGSA should also 
take into considerations the laws and practised of other countries which have adopted the Hague-
Visby Rules and Hamburg Rules. 
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